




































































































































































































































































































































































































































































173. The State Board has interpreted the “other” category expansively.
According to Executive Director Bell, the Board has “not defined that there would
be anything that would not qualify as ‘Other” under its current non-finalized
guidance. PX101 at 73:3—4 (emphasis added); see also id. at 72:14—25 (declaration
that voter was taking a principled stand against voter ID would qualify as “other”;
declaration that “the weather is terrible today” would qualify as “other”).

174. The record contains no evidence that any voter, in particular any
African American voter, would be dissuaded from using this process.

175. No evidence suggests that this process stigmatizes poverty. Voters of
all income brackets can have an impediment to presenting ID that causes them to
complete a reasonable impediment form, e.g., “[lJost or stolen photo identification.”
JX674 at 4.

176. No evidence has been offered to show that African American voters
would be more susceptible to any such stigma than white voters. 4/13/21 Tr. at
157:17-20.

177. As the federal court three-judge panel said of South Carolina’s voter-ID
law, on which S.B. 824 was modeled, “the sweeping reasonable impediment
provision in [that law]”’—which, as noted, is in fact less sweeping that S.B. 824’s—
“eliminates any disproportionate effect or material burden that South Carolina’s
voter ID law otherwise might have caused.” JX841 at 8 (South Carolina v. United

States, 898 F. Supp. 2d 30, 40 (D.D.C. 2012)) (emphasis added).
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c. All Plaintiffs Can Vote Under S.B. 824

178. The record is devoid of evidence that any Plaintiff had issues voting
under H.B. 589 because of his race.

179. dJabari Holmes has cerebral palsy, is paraplegic, and has severe
scoliosis. 4/12/21 Tr. at 71:5—14. He uses a wheelchair to move around. Id. at 76:5-7.

180. Any challenges to voting he faces stem from his disabilities, not his
race.

181. When Mr. Holmes went to vote in the March 2016 primary election, he
did not have acceptable photo ID under H.B. 589. As a result, at his polling place,
Mr. Holmes was offered and completed a provisional ballot accompanied by a
reasonable impediment declaration. Id. at 95:17-24, 105:3—6.

182. From walking in the door of the polling place to leaving the door at the
polling place, it took Mr. Holmes “[a]t least a half hour, probably 45 minutes” to
vote that day. Id. at 96:14-17.

183. Mr. Holmes’s vote was counted. Id. at 105:7-10.

184. Paul Kearney did not present ID when voting in the March 2016
primary election because he forgot it at home, which has nothing to do with his race.
4/16/21 Tr. at 11:19-24, 13:20-25.

185. When Daniel Smith went to vote in the March 2016 primary election,
he presented a temporary paper driver’s license printed in black and white that he
obtained from the DMV because he had misplaced his driver’s license. 4/15/21 Tr. at
177:16-19, 178:14-19, 186:17—20. Mr. Smith’s misplacing of his license has nothing

to do with his race.
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186. Fred Culp did not present acceptable photo ID when voting in the
March 2016 primary election, so poll workers assisted him in filling out a
provisional ballot and a reasonable impediment declaration. LX129 at 39:4-11.

187. His vote counted. Id. at 48:1-3.

188. Each Plaintiff has multiple ways to vote under S.B. 824.

189. Mr. Holmes could get a free photo voter ID from his County Board with
no documentation and that would be acceptable ID under S.B. 824. 4/12/21 Tr. at
98:18-20, 101:12-102:1.

190. After Mrs. Holmes spent about 10 to 15 hours combined trying to get
Mr. Holmes acceptable photo ID, id. at 91:16-21, she stopped trying when she
became 1involved in this lawsuit, id. at 107:5-7.

191. Should Mr. Holmes and his family opt not to get him a free photo voter
ID, he could still vote by casting a provisional ballot accompanied by a reasonable
impediment form—as he did in March 2016, where his vote was counted. Id. at
95:17-24, 105:3-10, 106:2—6.

192. And if he or his family is concerned that completing the reasonable
impediment process will be too stressful at the polls, Mr. Holmes can vote absentee
from his own home. Id. at 106:20—24.

193. Mr. Kearney has three forms of photo ID that he could use to vote
under S.B. 824: an unexpired North Carolina driver’s license, 4/16/21 Tr. at 18:19—
23, a veterans ID, id. at 18:24-19:1, and a U.S. passport that expired after he

turned 65 years old, id. at 19:2-22.
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legislators to respect constitutional rights. See Abbott v. Perez, 138 S. Ct. 2305, 2324
(2018); N.C. State Conf. of the NAACP v. Raymond, 981 F.3d 295, 303 (4th Cir.
2020). Only if Plaintiffs prove discriminatory intent does that presumption fall
away. See Raymond, 981 F.3d at 303; see also Arlington Heights, 429 U.S. at 265—
66. A finding of discrimination by a State in the past does not change “[t]he
allocation of the burden of proof and the presumption of legislative good faith.”
Abbott, 138 S. Ct. at 2324.

6. “Proof that the decision . . . was motivated in part by a racially
discriminatory purpose would not,” however, “necessarily” require the “invalidation
of the challenged decision.” Arlington Heights, 429 U.S. at 270 n.21. Rather, such
proof would shift to the defense “the burden of establishing that the same decision
would have resulted even had the impermissible purpose not been considered.” Id. If
so, Plaintiffs “no longer fairly could attribute the injury complained of to improper
consideration of a discriminatory purpose,” and “there would be no justification for
judicial interference with the challenged decision.” Id.

7. In conducting this analysis, this Court is not bound by the Court of
Appeals’ prior holding in this case. Conclusions in a ruling on a preliminary
injunction are “not binding at a trial on the merits.” Precision Walls, Inc. v. Servie,
152 N.C. App. 630, 636, 568 S.E.2d 267, 271 (2002). Additionally, whereas the Court
of Appeals “ma[d]e the General Assembly bear the risk of nonpersuasion with
respect to intent,” Holmes, 270 N.C. App. at 26, 840 S.E.2d at 261, Plaintiffs have

waived any argument that Legislative Defendants must do so here. See 4/12/21 Tr.
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at 31:24-32:1 (Plaintiffs “are not asking the state to bear the risk of non-persuasion
with respect to intent”). This Court is also not bound by the decision of the U.S.
Court of Appeals for the Fourth Circuit regarding H.B. 589, McCrory, 831 F.3d 204,
or its recent decision regarding S.B. 824, Raymond, 981 F.3d 295. Of course, these
decisions can inform the analysis to the extent their conclusions apply to the
evidence now in the record. For example, it is plainly relevant that the Fourth
Circuit recently held that many of the same arguments as Plaintiffs’ were unlikely
to succeed even though that court, unlike this one, was bound by McCrory. See
Raymond, 981 F.3d at 311.

8. Finally, though equivalent standards apply under the State and
federal equal-protection clauses, the State and federal constitutions have an
important difference. The federal constitution does not require voters to show
photographic identification when casting their ballots. The North Carolina
constitution does. Because North Carolina’s Equal Protection Clause must be
construed in light of this requirement, arguments against voter-ID requirements in
general are irrelevant. The question is whether S.B. 824 was passed for

discriminatory purposes.

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK.]
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II. No Direct Evidence Of Discriminatory Intent

9. As an initial matter, Plaintiffs concededly lack direct evidence that any
legislator who voted for S.B. 824 was motivated by an intent to discriminate against
African Americans. Plaintiffs’ own witnesses, including members of the General
Assembly, have disclaimed that any legislators voted for S.B. 824 for that reason.
See, e.g., 4/20/21 Tr. at 118:25-119:2 (Representative Harrison); 4/29/21 Tr. at 62:4—
6 (Senator McKissick); 4/21/21 Tr. at 54:21-25 (Senator Robinson).

10.  Plaintiffs themselves suggest that no legislator did. The parties agree
that what the General Assembly knew when it passed S.B. 824 is what matters to
its intent in passing that law. 4/12/21 Tr. at 26:22—-24. If, as Plaintiffs say, the
General Assembly did not know what voters S.B. 824 might disenfranchise—even
though it disenfranchises none—the General Assembly could not have intended to
disenfranchise anyone. Although any legislator could have asked the State Board of
Elections for updated data about ID-possession rates among North Carolina voters,
Ms. Strach, who was the Board’s Executive Director at the time, confirmed that no
Democratic or Republican legislator did so. 4/28/21 Tr. at 111:5-12, 164:10-15.
Plaintiffs argue that this is somehow proof that the General Assembly intended to
target certain groups of voters. To the contrary, it is entirely consistent with what a
race-neutral legislature (no longer required to consider racial effect under the
Voting Rights Act’s preclearance provisions) would do when passing a law that

enables all registered voters to vote.
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11.  In lieu of direct evidence, Plaintiffs focus on the overlap in legislators
who voted for both H.B. 589 and S.B. 824—the idea being that, since many
Republican legislators voted for both, we should impute to the 2018 General
Assembly the intent that the Fourth Circuit located in H.B. 589, that is, an intent
“to entrench itself . . . by targeting voters who, based on race, were unlikely to vote
for the majority party.” JX838 at 24 (McCrory, 831 F.3d at 233). But as the Fourth
Circuit has since explained, it would be a “mistake” to “penalize[e] the General
Assembly because of who they were, instead of what they did.” Raymond, 981 F.3d
at 304.

12.  S.B. 824 had a primary sponsor, Senator Joel Ford, who is a registered
Democrat. It received votes from two other Democratic Senators—combining for
over 20% of the Senate Democratic caucus—and two Democratic representatives.
The salient fact, therefore, is not that Republicans supported both H.B. 589 and
S.B. 824, but that H.B. 589 received zero votes from Democrats and S.B. 824
received votes from five.

III. S.B. 824 Will Have No Disparate Impact

13.  Under Arlington Heights, the Court considers “[t]he impact of the
official action” in dispute and “whether it ‘bears more heavily on one race than

another.” Arlington Heights, 429 U.S. at 266 (quoting Washington, 426 U.S. at 242).
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14. In assessing impact, however, it is important to understand the nature
of our inquiry. First, Plaintiffs’ theory of the case is that the General Assembly
enacted S.B. 824 to entrench Republican interests by disenfranchising African
American voters, i.e., preventing African Americans from voting Democratic.
Therefore, the circumstantial evidence under Arlington Heights must support that
theory. In other words, the impact Plaintiffs must show is that S.B. 824 will lead to
less African Americans voting. Otherwise, Plaintiffs’ race-as-proxy-for-party theory
does not work. Second, the North Carolina Constitution requires that voters present
photographic identification. And Plaintiffs do not challenge that constitutional
requirement. Accordingly, impact is only relevant to the extent it shows that this
law—S.B. 824—has more additional disparate impact than any other voter-ID law
that the General Assembly could have passed. Only then can Plaintiffs disaggregate
1mpact attributable to voter ID and the “heterogeneity’ of the [State’s] population”
generally from any alleged disparate impact attributable to S.B. 824 specifically.
Arlington Heights, 429 U.S. at 266 n.15 (quoting Jefferson v. Hackney, 406 U.S. 535,
548 (1972)). After all, the “official action” in dispute 1s S.B. 824, not voter ID
generally. Id.

15.  After a survey of the evidence, Plaintiffs’ theory of impact fails at the
outset. Under Plaintiffs’ entrenchment theory (and as Professor Leloudis agreed on
the stand), the relevant disparate impact is disenfranchisement, i.e., prevention
from voting. Otherwise, S.B. 824 could not do what Plaintiffs allege it was meant to

do: entrench Republicans. See 4/13/21 Tr. at 126:22—-25. Yet Plaintiffs have not
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shown such a disparate impact. Plaintiffs’ evidence of ID possession is not only
incomplete and unreliable, but it cannot show disparate impact because it fails to
address the sweeping ameliorative provisions of S.B. 824 that allow anyone to vote,
ID or no ID. In fact, Plaintiffs have failed to identify a single North Carolina voter
who cannot vote under S.B. 824. Similarly, Plaintiffs have failed to identify any
array of IDs that would produce a lesser alleged impact of possession. And their
claims of disparate impact in possession rates stem from the inclusion of driver’s
licenses—and every voter ID law in America includes driver’s licenses, so that
feature of the law does not reflect a racially discriminatory intent. While Plaintiffs
devoted much of their case-in-chief to speculation about implementation of S.B. 824,
such speculation is legally irrelevant and factually meritless. See Raymond, 981
F.3d at 310.

a. Plaintiffs’ Evidence of ID Possession Rates Is Insufficient To
Show Disparate Impact

16.  Plaintiffs have failed to show that S.B. 824 bears more heavily on

African Americans. Arlington Heights, 429 U.S. at 266.
i. S.B. 824’s Sweeping Reasonable Impediment Provision

17.  First, even accepting Plaintiffs’ evidence that “minority voters
disproportionately lack” Qualifying ID, S.B. 824 does not disparately impact African
Americans because of the sweeping reasonable impediment provision. Raymond,
981 F.3d 309. This 1is one of several provisions that shows that the General
Assembly went “out of [their] way to make” the impact of S.B. 824 “as burden-free

as possible.” Id. (quoting Lee, 843 F.3d at 603). As the District Court for the District
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of Columbia said with respect to South Carolina’s similar (but stricter) reasonable
1mpediment provision, “the sweeping reasonable impediment provision . . .
eliminates any disproportionate effect or material burden that South Carolina's
voter ID law otherwise might have caused.” JX841 at 8 (South Carolina, 898 F.
Supp. 2d at 40). Consider how a voter may fill out a reasonable impediment form by
selecting “other.” Although the State Board has not issued formal guidance on how
County Boards are to interpret the “Other” category of the reasonable impediment
declaration, Director Bell testified that the State Board is construing the category
expansively. As Director Bell stated, “Other’ is ‘Other.” PX101 at 72:19. The State
Board has “not defined that there would be anything that would not qualify as
‘Other” under the State Board’s current non-finalized guidance. Id. at 73:3—4. That
1s consistent with the text of S.B. 824, which does not give election officials any
authority to second-guess the reasonableness of a voter’s claimed impediment. And
any reason provided by the voter can only be rejected if the County Board
unanimously determines that the voter’s reason is false. See id. at 72:4-13, 127:10—
18. This sweeping provision, “as interpreted by the responsible [North] Carolina
officials[,] ensures that all voters of all races . . . continue to have access to the
polling place to the same degree they did under pre-existing law.” JX841 at 12

(South Carolina, 898 F. Supp. 2d at 45).
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18.  Professor Hood’s peer-reviewed study—prepared independent of any
litigation—on the experience in South Carolina is instructive. It concluded that “the
preponderance of evidence gathered on the question of racial effects would seem to
indicate that black and white registrants in South Carolina were affected, but in
equal measure, by implementation of the state’s voter ID statute.” JX39 at 42.

19.  These results hold lessons for North Carolina. Although “no two state
laws are probably exactly alike,” S.B. 824 and South Carolina’s voter-ID law “are
very, very similar.” 4/22/21 Tr. at 158:7-9. There are differences but, as Professor
Hood testified, these generally show that North Carolina’s law is more permissive
as S.B 824 provides for a “more expansive” mix of IDs. 4/22/21 Tr. at 160:22.
Moreover, Plaintiffs have not rebutted Hood’s conclusions. Dr. Quinn did not
address any turnout effects in his report about ID possession.

20.  Plaintiffs not only fail to rebut Hood’s evidence from South Carolina’s
experience with a similar reasonable impediment provision, but Plaintiffs’ ID
possession expert, Dr. Quinn, disclaimed doing any analysis whatsoever on the
reasonable impediment provision or what effect that would have on voting. Dr.
Quinn stated at trial, “I have not studied the reasonable impediment exception
under S.B. 824 and it’s simply something that I don’t have any knowledge of in
terms of how it would be implemented.” Id. at 55:4-7.” It is perhaps not surprising
that he did not do so. He previously testified in litigation about South Carolina’s
reasonable impediment provision, and he opined that “the South Carolina

reasonable impediment exception was unlikely to eliminate racial disparities.” Id.
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at 52:23-25. The South Carolina court disagreed. JX841 at 8 (South Carolina, 898 F.
Supp. 2d at 40). Nevertheless, as Professor Callanan explained, the absence of a
reasonable impediment analysis in Dr. Quinn’s report means that Dr. Quinn has
not done a full impact analysis. 4/22/21 Tr. at 42:9-14. Instead, his analysis is “at
most half an impact analysis because it doesn’t account for the effect of the
reasonable impediment option, which is a major distinction of the North Carolina

law and which certainly would shape its impact on — on voters.” Id.

ii. Plaintiffs Have Not Tried to Quantify The Effect of S.B.
824’s Free IDs

21.  Second, free IDs are yet another provision that shows the General
Assembly’s efforts to make S.B. 824 and “its impact as burden-free as possible.” Lee,
843 F.3d at 603. Similar to what Virginia did under the law considered by the
Fourth Circuit in Lee, S.B. 824 “provide[s] free IDs to those who [do] not have
Qualifying ID,” these are issued “without any requirement of presenting
documentation,” and there are “numerous locations throughout the State where free
IDs” can be obtained. Id. Yet Plaintiffs have not even tried to quantify the impact of
free IDs, issued without any documentation by the county boards of election, if S.B.
824 goes into effect.

22.  For instance, Dr. Quinn’s analysis of free IDs is circumscribed. Free
IDs have not been available since S.B. 824 was enjoined. 4/15/21 Tr. at 100:22—24.
Free IDs have not been available within two months of an election in North
Carolina. Id. at 100:25-101:3. And free IDs have not been available during one-stop

early voting. Id. at 101:4-9. Despite the limited time free IDs were available in
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North Carolina, Dr. Quinn did not try to supplement his analysis of the impact of
free IDs by looking to other states that have issued free IDs. Id. at 101:10-12. He
thus conceded that he had no basis for quantifying how many free IDs would be
issued moving forward if S.B. 824 goes into effect. Id. at 104:20-21.

23.  In the federal litigation over S.B. 824, the district court “discounted”
the existence of these IDs “out of concern that minority voters would be more likely
to have to spend time and money (though the IDs are free and require no
documentation) to procure” them. Raymond, 981 F.3d at 309. Plaintiffs suggest that
this Court should do the same. Reversing the district court, the Fourth Circuit
pointed to the U.S. Supreme Court’s admonition in Crawford that the
inconveniences involved in making a trip to the DMV, gathering documents, and
posing for a photograph “surely do[] not qualify as a substantial burden on the right
to vote, or even represent a significant increase over the usual burdens of voting.”
Raymond, 981 F.3d at 309 (internal quotation marks omitted). The Fourth Circuit
also emphasized the fact that, for those voting early at the County Boards of
Elections, “the marginal cost of obtaining a qualifying ID is negligible because they
can obtain a free voter ID and vote in a single trip.” Id. And Plaintiffs’ only evidence
that obtaining these IDs entails any financial cost—which they offered through a
historian, Professor Leloudis—has been disclaimed by Professor Leloudis himself.
4/13/21 Tr. at 133:7-19. Thus, far from making it harder to get an ID at a place

where African Americans disproportionately vote, S.B. 824 makes it easier.
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iii. The Evidence Of ID Possession Disproves Plaintiffs’
Theory

24.  Plaintiffs are relying on the Arlington Heights factors to prove a theory
of racially discriminatory intent. By using circumstantial evidence, Plaintiffs
attempt to show that the General Assembly sought to entrench Republican interests
by disenfranchising African Americans, who tend to support Democrats in North
Carolina. But the evidence of ID possession in the record directly contradicts their
theory of the case.

25.  First, even taking Dr. Quinn’s analysis as an accurate picture of ID
possession in North Carolina (it is not, as discussed infra), the following is clear. Dr.
Quinn’s analysis found that more North Carolinian voters who are African
American have Qualifying ID under S.B. 824 than Dr. Quinn found under HB 589
in Currie. See 4/15/21 Tr. at 73:23—74:8. Dr. Quinn’s analysis found that the
percentage of those African American voters who did not match to a Qualifying ID
under S.B. 824 decreased as compared to Dr. Quinn’s analysis under HB 589 in
Currie. See id. at 74:9—12. In other words, the additional evidence in this case shows
more African Americans have Qualifying ID, not less.

26.  Continuing to take Dr. Quinn’s analysis at face value, as discussed, the
African American no-matches he found disproportionately vote at one-stop early
voting—where free IDs are available. See id. at 61:11-20. As discussed, this
provides more opportunities for those voters to vote, not less. Additionally, Dr.
Thornton found that 240,185 of Dr. Quinn’s no-matches have a driver’s license

number in their voter registration file. This does not indicate that those 240,185 no-
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matches necessarily have Qualifying ID right now, but rather Dr. Thornton’s
finding is proof of a more limited, yet critical, fact: these 240,185 have been able to
successfully acquire ID from the DMV in the past and may be able to obtain an
acceptable ID in the future. 4/27/21 Tr. at 25:23-25. And Plaintiffs have not put into
evidence anything to indicate that these 240,185—who have successfully acquired
DMV IDs in the past—would be unable to similarly acquire IDs from the DMV or
any other source of Qualifying ID under S.B. 824 in the future.

27.  In all events, Plaintiffs’ evidence confirms what the General Assembly
knew in November and December 2018—the vast majority of North Carolinian
registered voters have Qualifying ID. According to Ms. Strach’s November 2018
presentation to the General Assembly, the State Board sent a mailing to 254,391
voters, whom the State Board had identified as lacking DMV-issued ID. JX878 at
19-20. Of those who responded, 91% told the State Board that they possessed
acceptable photo ID. Id. at 20. In the March 2016 primary, 99.9% of those that voted
were not required to cast a provisional ballot because they lacked voter ID under
H.B. 589. And under Dr. Quinn’s analysis in 2020, the vast majority of white and
African American voters possess Qualifying IDs.

iv. Plaintiffs’ Evidence of Racial Disparity Is Incomplete
And Does Not Satisfy Their Burden

28.  Although the analysis so far has relied, in part, on Dr. Quinn’s
analysis, his conclusion that there is a racial disparity in Qualifying ID possession
1s unable to show disparate impact because the analysis is incomplete. Plaintiffs

cannot meet their burden by relying on it.

166



29.  Dr. Quinn’s ultimate conclusion that there is a racial disparity from
S.B. 824 1s unreliable because his conclusion is based on fundamentally incomplete
data and speculation. To begin with, Dr. Quinn lacks a valid number of individuals
who lack Qualifying ID in North Carolina. In fact, at the very most Dr. Quinn
provides a “measure of the number of voters who don’t have a form of ID that [he]
explicitly matched against. So DMV issued IDs, state employees, schools.” 4/15/21
Tr. at 58:11-14. As Dr. Quinn conceded, there are individuals who “very likely have
passports, military IDs, veterans IDs.” Id. at 58:22-23. We thus know that the
number of no-matches is certainly lower than Dr. Quinn’s analysis indicates. This is
especially true because Dr. Quinn’s analysis did not assess databases containing
passports, veteran IDs, military IDs, tribal IDs, out of state driver’s licenses, or
local government IDs. Id. at 134:6-135:1. S.B. 824 includes all of these IDs. To
understand any impact, it is not enough to have a partial peek into some IDs,
especially as Professor Callanan noted, these additional IDs do not show a pattern
or preference for IDs held by whites. JX26 § 19.

30. The lack of federal IDs particularly undermines the reliability of Dr.
Quinn’s conclusions about the number of individuals in North Carolina who lack
Qualifying ID under S.B. 824. In Dr. Quinn’s analysis in the Currie litigation, these
three forms of federal IDs provided over 180,000 matches under HB 589. 4/15/21 T'r.
at 78:11-13. Passports alone provided 158,683 matches in Currie. JX5 9 149. And
based on what Dr. Quinn saw in Currie, he believes passports would be the most

important form of Qualifying ID for adding new matches. Id. at 85:14—18. Yet Dr.
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Quinn is missing these IDs, along with the many others noted above. If North
Carolinians had federal IDs at similar rates as in Dr. Quinn’s Currie analysis, then
Dr. Quinn’s no-match list would be expected to go down by around 25%. Id. at
79:23—-80:10; 80:25-81:24.

31. Dr. Quinn’s “sensitivity analysis” is particularly unconvincing with
respect to the potential impact of federal IDs. According to Dr. Quinn, the most
important form of ID he is missing is U.S. Passports, which he attempted to account
for in his sensitivity analysis by relying on a survey from the American National
Election Study. See JX5 § 150. From this study, Dr. Quinn purported to find the
percentage of white and African Americans in North Carolina that had passports.
See id. § 150. But the study Dr. Quinn relies on—to justify his conclusions despite
missing one of the most important forms of ID—“is intended to be representative
nationally not at the state level.” LX178; 4/15/21 Tr. at 86:13—17. The authors of the
study “would not recommend using [their] data for representative state-level
analyses.” Id. Yet that is exactly how Dr. Quinn uses this survey for a state-level
analysis of North Carolina against the study’s explicit recommendations. Despite
knowing it was not designed to be used at the state level, 4/15/21 Tr. at 92:17, he
did not disclose that fact in his report. See JX5 9 150-51.

32.  Dr. Quinn’s analysis for the ID databases that he did have is also
incomplete. As Dr. Thornton and Brian Neesby explained, the DMV maintains
multiple databases that Dr. Quinn did not analyze. For instance, Dr. Quinn did not

search DMV_Hist_File, which means that he may have improperly concluded that
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some voters with non-expired DMV ID lacked qualifying ID. Dr. Quinn also
attempted to match voters in non-DMV ID databases. Id. at 33—-35 9 106 and Table
5. These databases contained 691,641 unique records. But based on the design of
Dr. Quinn’s chosen matching methodology, Dr. Quinn could not match to nearly
144,000 such non-DMYV ID records using one of his designed matching strings. Id. at
34-35. This does not mean there are no individuals with Qualifying ID among
nearly 144,000 non-DMYV ID records, but rather that Dr. Quinn’s matching
strings—as designed—would possibly not be able to identify any matches
whatsoever based on the information in those databases and his matching strings.
In fact, Dr. Quinn had less than half of the data he would have needed to do a full
matching analysis of the Non-DMYV ID records—he could use ten or the full eleven
of his matching fields on only 218,051 of the 691,641 non-DMYV ID records. Id. at
34-35. These are all potential sources of false negatives, i.e., people who have
Qualifying ID but show up as no-matches because of the limits of Dr. Quinn’s
methodology.

33.  The issues with Dr. Quinn’s analysis do not stop with the ID
databases, but rather they also stretch to the voter list itself. Dr. Quinn did not
address issues with the voter registration list involving “deadwood” and list
maintenance procedures. The term “deadwood” refers to the obsolete records in
various state voter registration lists. 4/15/21 Tr. at 68:2—7. It has been estimated by
election scholars that between 4 to 6% of North Carolina’s voter registration list is

deadwood. LX177 at 80. If it were 5%, that would translate to about 350,000
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obsolete records in the voter registration file that Quinn used. 4/15/21 Tr. at 69:1-4.
Dr. Quinn only removed 63,621 deceased voter records. Id. at 69:18-19. Further, the
State Board estimated that it would remove 380,000 inactive voters from the voter
rolls in 2021. Id. at 71:20-21. These voters were part of Dr. Quinn’s no-match
analysis. Id. 72:7-9. Yet there is no evidence he took these voters, in particular
those that will be removed, into account in his analysis.

34. In the end, “[w]ith the uncertainty of the information and lack of
information that we have regarding the other IDs,” Dr. Quinn has not established
there is a racial disparity in possession of Qualifying ID by registered voters under
S.B. 824. 4/26/21 Tr. at 73:9-15; see also 4/27/21 Tr. at 28:16—-20.

b. Implementation Evidence Is Irrelevant

35.  Plaintiffs devoted a substantial part of their evidence to how North
Carolina election officials and workers implemented H.B. 589 and how S.B. 824
could be implemented. Two of their witnesses—Professor White and Ms. Fellman—
focused solely on implementation, and Representative Harrison testified that her
concerns “about the potential impact of Senate Bill 824 have to do with [her]
concerns about how its provisions will be implemented.” 4/20/21 Tr. at 80:1-5,
121:14-122:8. But potential implementation errors are irrelevant to Plaintiffs’
burden to proffer “[p]roof of racially discriminatory intent or purpose” in the
General Assembly’s passing S.B. 824, Arlington Heights, 429 U.S. at 265.
Implementation errors are, by definition, departures from a statute’s design and are
thus irrelevant to determining the legislature’s intent in passing a law. These

witnesses do not opine on the potential discriminatory impact of the General
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Assembly’s official action—the text of S.B. 824 as written and properly
implemented. For implementation errors to be relevant, the General Assembly
would have had to have somehow intended for implementation errors to
disproportionately affect African Americans. There is no evidence supporting that
notion, particularly with the numerous mandatory education and training steps the
General Assembly required. Indeed, in Raymond, the Fourth Circuit recognized
that “an inquiry into the legislature’s intent in enacting a law should not credit
disparate impact that may result from poor enforcement of that law.” 981 F.3d at
310.

36.  Furthermore, Professor White admitted that there is risk of
implementation error with any election regulation. 4/16/21 Tr. at 77:13—-16. Her
“doubts about poll workers’ ability to accurately and fairly implement a voter
1dentification requirement in the state” would apply to any voter ID law, and thus
are legally irrelevant. JX692 4 59. Photo ID is constitutionally mandated in this
State. Consequently, theoretical observations about possible problems that could
occur with any voter ID law are legally irrelevant. Professor White’s opinions were
also quite tepid. She concluded simply that there “could” be implementation
problems with S.B. 824. JX692 § 71. She offered no opinion on whether such
problems were “probable.” 4/16/21 Tr. at 120:1-5. Moreover, none of Professor
White’s evidence had anything to do with whether any voter of any race can cast a
ballot under S.B. 824, which all can. Professor White’s testimony is not enough to

carry Plaintiffs’ burden of proof. This evidence is merely speculative and irrelevant
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to the intent in passing S.B. 824. It also was not before the General Assembly as
that body considered S.B. 824, so it cannot be used to impugn the General
Assembly’s intent.

37.  Plaintiffs’ evidence that there will be widespread implementation
errors that negatively affect North Carolinians’ ability to vote under S.B. 824 is
entirely speculative. As already explained, Professor White’s conclusions were
couched in terms of what “could” happen, and she offered no opinion on what was
“probable.” As for Ms. Fellman, a lay, not expert, witness, 4/21/21 Tr. at 113:1-7,
she relied entirely on a nonrepresentative sample of anecdotes. Her testimony about
S.B. 824’s implementation was merely speculation. She conceded that she has no
personal knowledge or information about what the State’s implementation plans for
S.B. 824 will be if the injunction is lifted. Id. at 116:13. She does not know what
community organizations or outreach programs would be included in the State
Board’s implementation plans. Id. at 116:22—117:1. And what she does “know” is
unreliable. Much of Ms. Fellman’s testimony about voter behavior and confusion
was based on second- or third-hand information that she received from volunteers
at her organization, who themselves had spoken with voters. Id. at 119:24-120:4.
She does not know if those voters are a representative sample of all voters in North

Carolina. Id. at 121:12—-15.
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38. Indeed, the voters upon which Ms. Fellman based her testimony are
decidedly nonrepresentative because she and her organization had “no reason” to
keep track of voters they spoke to that were not confused about photo-ID
requirements. Id. at 124:5-6. Ms. Fellman could not distinguish or do any
comparison between the number of voters who are confused about one election
requirement and another election requirement (e.g., the number of voters who are
confused about their eligibility to register to vote vs. the number of voters who are
confused about acceptable forms of photo ID). Id. at 124:24-125:9. Voters are often
confused about all sorts of election requirements, especially recent changes. Id. at
124:15-23. Ms. Fellman provided no differentiation between that general confusion
and any possible confusion from voter ID laws. In contrast to such testimony,
Senator Ford stated at trial, and this Court finds as credible, that:

In 2021, I find it to be insulting, demeaning to suggest that African
Americans, Black North Carolinians are not smart enough to figure
out how to obtain free voter ID, especially if you're already going to
the polling place. So if you're already going to vote, then if you don't
have ID, one would be provided for you for free. To me that is the
least intrusive, easiest, most common sense, reasonable thing to do
for our citizens, one to protect their vote, two to ensure that their
vote counts.

4/23/21 Tr. at 98:18-99:1.

173



39.  Plaintiffs’ implementation and confusion evidence is also contradicted
by their own witnesses and by the testimony from the State Board directors. Ms.
Fellman testified that voters develop habits regarding voting. Id. at 104:18-22.
Consequently, over time, a voter will become more familiar with a voter-ID law, its
requirements, and its exceptions, lessening the need for reliance on receiving
information from poll workers. Mr. Read testified that he and the Alamance County
Board would make every possible effort to ensure that every vote counts. 4/14/21 Tr.
at 97:23-24, 147:19-22. And both Ms. Strach and Director Bell testified that the
State Board took direct efforts to educate the public and election workers about
H.B. 589’s and S.B. 824’s requirements and to inform them when both laws were
not 1n effect. 4/28/41 Tr. at 79:2—80:18; PX101 at 83:18-84:1.

IV. Legislative Process

40. Under Arlington Heights, “[t]he specific sequence of events leading up
to the challenged decision also may shed some light on the decisionmaker’s
purposes.” 429 U.S. at 267. For instance, “[d]epartures from the normal procedural
sequence also might afford evidence that improper purposes are playing a role.” Id.
But under this analysis too, the General Assembly must be afforded “the
presumption of legislative good faith.” See Abbott, 138 S. Ct. at 2329. Courts may
not simply give “lip service” to this presumption; instead, it is an essential part of
the analysis, especially when considering the actions of legislators themselves.
Thus, any departures that Plaintiffs identify must “give rise to an inference of bad
faith . .. that is strong enough to overcome” this presumption. Id. at 2328—-29.

Plaintiffs have not done so.
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a. The Legislative Procedure Leading To H.B. 1092 Is Irrelevant

41.  Plaintiffs attempt to bring in procedural criticisms of H.B. 1092, the
bill that proposed the Voter-ID amendment to North Carolina voters, as part of
their critique of the legislative process of S.B. 824. But Plaintiffs are not challenging
H.B 1092, and they are not challenging the constitutional amendment itself. See
4/14/21 Tr. at 68:13—18 It is thus not clear the relevance of the legislative process
surrounding H.B. 1092 when that process is “largely unconnected to the passage of
the actual law in question.” Greater Birmingham Ministries v. Sec’y of State for
State of Ala., 992 F.3d 1299, 1324 (11th Cir. 2021). Moreover, the voters’ approval of
the constitutional amendment stands as a significant “intervening event” that
“constitutionally mandated that the legislature enact a voter-ID law.” Raymond,
981 F.3d at 306. The specific legislative steps giving rise to the constitutional
amendment—that has been ratified by the voters and is the supreme law of the
state—are beside the point. This Court takes the constitutional amendment as a
given and have confined our analysis to “the actual law in question:” S.B. 824.
Greater Birmingham Ministries, 992 F.3d at 1324.

42.  Even considering the sequence of events surrounding HB 1092 and the
voter-ID constitutional amendment, Plaintiffs have not pointed to any evidence to
give rise to an inference of bad faith: the General Assembly’s actions were
unremarkable. Plaintiffs’ expert Sabra Faires says it was aberrational for the
constitutional amendment to be proposed in a short session. But as Professor
Callanan explained, between 1971 and 2018, more than 25% of all amendments

have been passed during the short session. This makes it unremarkable that HB
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1092 and the other five 2018 constitutional amendments were ratified in a short
session. JX27 at 13. And consider the alternative. The Supreme Court announced
its decision denying certiorari in the H.B. 589 litigation in May 2017. So, if HB 1092
were to have been proposed during the 2017 long session, the General Assembly
would have had to “move quickly to introduce voter ID legislation within a month or
a couple months” of the Supreme Court’s decision. 4/22/21 Tr. at 20:3—6. But given
the fact the Supreme Court announced its certiorari denial late in the 2017 long
session, “it’s particularly unsurprising to see [H.B.] 1092 dealt with a year later in

the short session.” Id. at 20:9—11 (emphasis added).
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43.  Plaintiffs also rely on Faires’s opinion to argue that H.B. 1092 was
aberrational because the General Assembly did not pass legislation implementing
the voter ID amendment at the same time as the constitutional amendment. See
4/14/21 Tr. at 70:9-17. This claim is not persuasive. This argument is about an
alleged norm that was established based on two instances in 1971, when the
General Assembly passed implementing legislation at the same time as two
constitutional amendments. Id. This provides “no robust basis for comparison.”
JX27 9 34. Moreover, Faires fails to explain why the baseline for what should be
expected from the General Assembly is its actions taken in 1971, rather than the
actions the General Assembly actually took in 2018. After all, the General Assembly
did not pass implementing legislation for the Marsy’s Law Amendment at the time
it was proposed in 2018 either. 4/14/21 Tr. at 71:2-5; JX27 9 34. When evaluating
whether there have been any “[d]epartures from the normal procedural sequence,”
it is far more probative that the General Assembly treated like amendments alike in
2018 rather than anything the General Assembly did half a century ago. Arlington
Heights, 429 U.S. at 267. The enactment of H.B. 1092 affords no evidence of
1mproper purpose. Id.

b. The Enactment Of S.B. 824 Did Not Depart From Expected
Procedures

44.  “[T]here were no procedural irregularities in the sequence of events
leading to the enactment of the 2018 Voter-ID law.” Raymond, 981 F.3d at 305.
Sabra Faires, Plaintiffs’ expert on the legislative process, did not allege that any

rule was violated or that the General Assembly exceeded its authority in the
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enactment of S.B. 824. 4/14/21 Tr. at 38:4—10. Plaintiffs have simply provided no
evidence of any departure of legislative process that resulted in any rules being
broken or called into question the General Assembly’s authority to pass S.B. 824.
Although “a legislature need not break its own rules to engage in unusual
procedures,” JX838 at 20 (McCrory, 831 F.3d at 228), the evidence about the
legislative process that Plaintiffs do cite, fails to “spark suspicion.” Arlington

Heights, 429 U.S. at 269.
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45.  First, Plaintiffs argue that convening the General Assembly in a lame-
duck session after the 2018 elections was an aberrational procedure. But the
General Assembly’s conduct was perfectly rational in light of Governor Cooper’s
vehement opposition to voter ID—the record does not reflect any voter ID law that
Governor Cooper would have signed. His opposition is a critical piece of context
because the General Assembly faced an unprecedented set of circumstances in
November 2018. For the first time in state history, a party lost a supermajority
while there was a governor with veto authority of the other party. See 4/14/21 Tr. at
32:21-24. It is thus, as Professor Callanan argued, unsurprising that the
Republican supermajority convened the lame duck to accomplish their policy
priorities. In fact, this is consistent with the General Assembly’s actions in the lame
duck in 2016, when the Governor’s office changed from Republican to Democrat.
Although Republicans maintained their supermajority in 2016, Professor Callanan
found the 2016 lame duck to be the nearest comparator in North Carolina history.
And during the 2016 lame duck, the General Assembly passed bills “cover[ing]
seven or eight different topics and all passed — both passed in the lame duck and
from introduction to ratification only three days elapsed.” 4/22/21 Tr. at 22:1-3.

46. The fact the 2018 lame duck was a “reconvened regular session” and
the 2016 lame duck was an “extra session” convened by legislative call is irrelevant.
In Abbott, the Supreme Court explained that the Texas state legislature needed to
call an additional session “because the regular session had ended.” Abbott, 138 S.

Ct. at 2329. The General Assembly faced a similar situation in June 2018 when the
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short session was coming to a close. The General Assembly had two options
available to it: call a reconvened regular session or plan to call an extra session by
legislative call.4 Although Faires faults the General Assembly for selecting a
reconvened regular session, she conceded on cross-examination that there is no
“substantive distinction in the authority of what the General Assembly can do” in
an extra session called by legislative call or a reconvened regular session. 4/14/21
Tr. at 77:3-9. It is a distinction without a difference.

47.  Moreover, the General Assembly’s decision to call a lame duck is
unsurprising because it is common throughout the Union. As Professor Callanan
noted, lame-duck sessions have been called after power-shifting elections in state
legislatures. 4/22/21 Tr. at 23:3-9. And for the U.S. Congress, a lame-duck session
has been called every single time there has been a power shifting election since
1954. Id. at 23:21-24. It 1s unsurprising then that in the unprecedented
circumstances facing the General Assembly in 2018, the General Assembly called a
lame-duck session to similarly complete its legislative agenda before power shifted

on January 1, 2019.

4 The Governor also had the power to call the General Assembly back into session, but as
Faires conceded, it was “unlikely” the Governor would convene the General Assembly back into
session, 4/14/21 Tr. at 77:10-17, especially since the General Assembly would use the session to pass
legislation with which the Governor vehemently disagreed. And, in any event, that was an option for
the Governor to exercise, not an option that the General Assembly could pursue on its own initiative.
See N.C. CONST. art. III, § 5(7) (providing the Governor the power to convene an extra session by
gubernatorial proclamation); see id. art. II. § 11(b) (providing the General Assembly with the distinct
power to convene an extra session by “legislative call”).
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48.  As the Supreme Court found in Abbott, the fact the General Assembly
convened another session does not give rise to an inference of bad faith. Abbott, 138
S. Ct. at 2329. In fact, given the legislative practices throughout the union and the
impending ability by the Governor to be able to veto any voter ID bill without fear of
override in 2019, it could be viewed as normal legislative practice for the General
Assembly to act. “From the perspective of political science, there is no need to reach
for nefarious or unusual explanations to account for the General Assembly’s
decision to do what American legislatures commonly do in like circumstances:
convene to pursue their remaining policy priorities. This is normal legislative
behavior.” JX27 at 4.

49.  Second, Plaintiffs argue that S.B. 824 was pushed through at a “rapid
pace.” “But [this Court] do[es] not see how the brevity of the legislative process can
give rise to an inference of bad faith.” Abbott, 138 S. Ct. at 2328-29. The pace of
lame-duck sessions is ordinarily more compressed than at other times in the
legislative calendar. See 4/14/21 Tr. at 54:3-5; 4/22/21 Tr. at 23:25-24:3 (Professor
Callanan noting pace of action in lame-duck sessions and in normal sessions is
“radically different”). Because of that, the relevant point of comparison is how the
enactment of S.B. 824 compared to legislation in other lame-duck sessions and how
it compared to other legislation during that same lame-duck session. After all, the
General Assembly acted on 36 bills and resolutions during the 2018 lame duck. In
the previous North Carolina lame duck in 2016, Professor Callanan explained that

the pace of action was three days from filing to enactment for legislation dealing
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with a variety of issues. By contrast, a draft of S.B. 824 was released publicly on
November 20, 2018, see 4/20/21 Tr. at 53:8-11, underwent 24 changes before being
officially filed in the Senate, JX772 at 3, was officially filed in the Senate on
November 27, passed the Senate on November 29, passed the House on December 5,
sent to the Governor on December 6, and then the Governor’s veto was overridden
on December 19, 2018. Howsoever one counts the days: from public release, from
consideration before filing, from the date of filing, including the five days of
legislative floor debate, this was a far more fulsome process than the most recent
lame-duck session in 2016. Further, “the enactment was not the ‘abrupt’ or ‘hurried’
process that characterized the passage of the [H.B. 589].” Raymond, 981 F.3d at 306
(quoting McCrory, 831 F.3d at 228—-29). And this timing does not even account for
the fact that voter ID has been debated within the state and the General Assembly

since at least 2011—an undoubtedly familiar topic with which many are well-aware.
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50. What is more is that the consideration of S.B. 824 was consistent with
other legislation passed during the lame duck, in particular, H.B. 1108, S.B. 820,
and S.B. 823—all of which were ratified in under ten days from their filing date like
S.B. 824, and none of which Plaintiffs allege were passed with racially
discriminatory purpose. Faires conceded at trial that her analysis provided no
means of distinguishing the purposes of the General Assembly in enacting S.B. 824
from any of the other bills that passed in the lame-duck session. 4/14/21 Tr. at 55:6—
10. In other words, Plaintiffs have submitted no evidence that S.B. 824 was treated
any differently than any other bill passed during the lame duck. Accordingly, S.B.
824 did not depart from the “normal procedural sequence” of the lame duck but was
fully consistent with it. Arlington Heights, 429 U.S. at 267.

51.  Third, Plaintiffs cite to parliamentary minutiae, which under Faires’s
analysis, they contend makes the enactment of S.B. 824 aberrational. As Professor
Callanan has persuasively argued, these complaints miss the mark. For instance, it
1s unremarkable that the General Assembly reconvened in a regular session
without listing the specific topics to be discussed. In June 2018, the General
Assembly did not know what the outcome of the November 2018 election would be,
it did not know whether the voter ID amendment or the Nonpartisan Judicial Merit
Commission Amendment would be adopted by voters, so it did not know whether
legislative action on implementing legislation would be required. JX27 § 20. As
Callanan stated, “[t]he presence of these unique unknowns distinguishes this

session from other reconvened regular sessions and may explain the decision not to
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forecast the matters to be taken up in the reconvened regular session.” And, in all
events, past reconvened regular sessions had allowed for the consideration of bills
implementing constitutional amendments. Thus, the consideration of S.B. 824 in a
reconvened regular session “cannot be regarded as aberrant.” Id. § 22.

52.  But a broader point is that Plaintiffs’ idiosyncratic definition of
“aberrational” is unhelpful. The Plaintiffs rely on Faires’s theory that “if something
happens that is different from what’s happened before it would be an exception to
the rule,” and hence aberrational. 4/14/21 Tr. at 43:18-20. But it is important to
keep in mind what is, at bottom, the inquiry: whether circumstantial evidence from
the sequence of events leading to the enactment of S.B. 824 leads to an inference of
bad faith that can overcome the presumption of legislative good faith. And Faires’s
definition of “aberrational” can lead to no inference whatsoever. At trial, Faires
testified that her analysis could not distinguish between Democrat and Republican
actions. Further, as discussed, Faires’s analysis cannot distinguish between any of
the bills or resolutions passed during the 2018 lame-duck session because, in her
view, anything passed in the 2018 lame-duck session was aberrational.

53. In fact, Faires said at trial that there was nothing whatsoever that the
General Assembly could have done to pass legislation implementing the voter-ID
constitutional amendment before January 1, 2019, in a non-aberrational way. Id. at
63:8—17. But this just proves too much. Because, under Faires’s standard, it is likely
true that any actions taken after January 1, 2019, would be “aberrational” too. For

example, Plaintiffs argue that the General Assembly should have taken up S.B. 824
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after the New Year with a newly seated General Assembly. But if the General
Assembly had done that, then that would have been the first time it had not passed
implementing legislation for a constitutional amendment in the same biennium in
the history of North Carolina. 4/22/21 Tr. at 26:18-21. In other words, it would have
been “aberrational” under Faires’s definition.

54.  Since Plaintiffs’ analysis cannot differentiate between actions by
Democrats or Republicans, between S.B. 824 or any other bill or resolution in the
lame duck, or between actions taken in 2018 or 2019, it does not prove a reliable
way of understanding and assessing the General Assembly’s actions leading to the
enactment of S.B. 824. It certainly can provide no inference of bad faith. Instead,
this Court finds that the North Carolina General Assembly acted similar to how it
acted in 2016, it acted consistent with what other legislatures have done, including
the U.S. Congress, for decades, and it treated S.B. 824 consistent with the other
legislation passed during the 2018 lame-duck session. As Professor Callanan
persuasively articulated, there is nothing remarkable or nefarious about the
General Assembly’s legislative process: it is fully in line with ordinary rational

actions taken by political actors to accomplish policy goals.
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c. The Substance Of The General Assembly’s Consideration Of
S.B. 824 Does Not Lead To An Inference Of Bad Faith

55.  When considering the specific sequence of events under Arlington
Heights, the Court may consider, in addition to the specific procedures, whether the
substance of the events leading up to the enactment of a law lead to “evidence that
1mproper purposes are playing a role.” Arlington Heights, 429 U.S. at 564. For
instance, courts have looked at what information a legislature sought and obtained
prior to enactment of a law and evaluated whether that information shows a
racially discriminatory purpose. In McCrory, the Fourth Circuit found it significant
that the General Assembly requested data “on the use, by race, of a number of
voting practices.” McCrory, 831 F.3d at 214. By contrast, in Lee, the Fourth Circuit
found Virginia to have lacked a racially discriminatory purpose, in part because
“the legislature did not call for, nor did it have, the racial data” akin to the data
found relevant in McCrory. JX840 at 10 (Lee, 843 F.3d at 604).

56. In this case, the record shows that the General Assembly did not
request any data about any voting practices in any way correlated to race. Id. The
data they did have was the data presented by Kim Strach, which did not provide
any racial information. JX878. In Strach’s presentation, the General Assembly was
told that 2.7 million people voted in the March 2016 primary, when H.B. 589’s ID
requirements were in place. 4/28/21 Tr. at 165:18-24; PX101 at 145:4—-15. Of those
who voted, Strach’s presentation reported that 1,048 cast a reasonable impediment
ballot and 1,248 people did not present acceptable photo ID, cast a reasonable

1mpediment ballot, or return to their county board to cure a provisional ballot by the
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deadline. JX878 at 31-32. In total, those 2,296 voters represented approximately
0.1% of all ballots cast in that election. Therefore, approximately 99.9% of voters
were not required to cast a provisional ballot because they lacked voter ID under
HB 589.

57.  With this data in hand that 99.9% of voters had been able to vote
under H.B. 589, the General Assembly did not seek to include less ID options. To
the contrary, the General Assembly crafted S.B. 824 to ensure more voters could
vote under the new constitutionally mandated ID requirement. Thus, S.B. 824
provided, inter alia, for (1) more ID options, including a Free ID at all county boards
of elections, and (2) a more expansive reasonable impediment provision. With the
data the General Assembly had, the General Assembly “specifically included a wide
variety of photo IDs and offer[ed] free photo IDs to [North Carolina] citizens who
wish to obtain one, which raises the question: ‘Indeed, why would a racially biased
legislature have provided for a cost-free election ID card to assist poor registered
voters—of all races—who might not have drivers’ licenses?” Greater Birmingham
Ministries, 992 F.3d at 1324 (quoting Veasey v. Abbott, 830 F.3d 216, 281 (5th Cir.
2016) (Jones, J., dissenting)). The only plausible inference is they would not.

58.  Plaintiffs contend that the General Assembly should have sought
racial information. But any member of the General Assembly could have sought this
information. And the State Board would have provided that information to any
member of the General Assembly who wanted 1it. 4/28/21 Tr. at 164:1-9. Plaintiffs

fail to offer a compelling reason why the lack of racial data should lead to an
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inference of racial animus on the part of the legislators who voted in favor of S.B.
824. After all, those who voted against S.B. 824 did not seek racial data either, and
they could have. To accept Plaintiffs’ argument, this Court would have to find that
those who voted in favor of S.B. 824 were motivated by racial animus for not
seeking racial data and those who voted against S.B. 824 were motivated by racial
animus for not seeking racial data. Neither law nor logic provide a justification for
that result. Instead, this Court finds, as did the Fourth Circuit in Lee, that the
absence of that data or its request shows, that the “process was unaccompanied by
any facts or circumstances suggesting the presence of racially discriminatory
intent.” JX840 at 10 (Lee, 843 F.3d at 604).

59.  Further, nearly two and a half years after the legislative debates,
Plaintiffs still have not presented evidence of possession rates of all types of ID that
qualify under S.B. 824. See 4/30/21 Tr. at 29:8-10 (Plaintiffs’ counsel stated, “We
tried to get that data for him, believe me we tried, we wished we could have got it
all.”). It is far from clear what additional value this data would have provided.
Strach testified that if the State Board had been asked for a matching analysis in
November 2018 about the number of registered voters who lack qualifying ID under
Senate Bill 824, she did not believe she could “say to [the General Assembly] that
this 1s an accurate number of voters that do not possess acceptable ID.” See 4/28/21

Tr. at 165:6—10. Plaintiffs still have not offered an accurate number.
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60. Ultimately, Plaintiffs offered testimony from several legislators who do
not support voter ID who opined how they would have preferred the process to have
gone. But Plaintiffs have not identified an amendment that is not in the current law
and that would have made a material difference to S.B. 824’s voter ID provisions.
As Dr. Quinn testified, he “is not aware” of a combination of photo IDs that would
eliminate any racial disparity between African Americans and whites. 4/15/21 Tr. at
160:10—-18. And nothing in his report is inconsistent with the possibility that S.B.
824 and the list of Qualifying ID in S.B. 824 produces the narrowest possible racial
disparity between African Americans and whites holding Qualifying ID. Id. at
160:23-161:7.

V. The Legislative History Reveals An Inclusive Process

61. The process by which the General Assembly enacted S.B. 824 further
confirms that the General Assembly’s goal was what legislators said it was:
1mplementing the voter-ID amendment and ensuring election integrity and voter
confidence, not political entrenchment through racial discrimination. First, in stark
contrast to the historical African American voter suppression measures in North
Carolina, such as the poll tax and the literacy test, the legislative record on S.B. 824
1s devoid of racial appeals. See Raymond, 981 F.3d at 309.

62. Second, even though voter ID is a contentious issue between
Republicans and Democrats, and even though the Republican supermajority did not
need to include any Democrats in the process, the process was bipartisan under any
normal understanding of that term. Republican leadership assured their

Democratic colleagues that the process would not be rushed. See JX771 at 118:5-8
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(Chairman Lewis: “The instructions we've received from Speaker Moore and
Senator Berger is that this process not be rushed in any way.”); JX774 at 46:14—15
(Chairman Jones: “We’ll go as long as we need to go[.]”). The level of Democratic
involvement shows that it was not. Republicans took input from Democrats;
Democrats proposed the amendments that they intended to propose; and most were
accepted. 4/20/21 Tr. at 51:9-24, 125:16-19, 184:10-12; 4/21/21 Tr. at 41:18-42:12;
4/23/21 Tr. at 5:20-24; PX5 g 12; JX645; JX636; JX635; JX644; JX772 at 12:9-15;
LX262 at 3; 4/29/21 Tr. at 72:11-73:2; JX633; JX631; JX624; JX634; see also LX776
at 81:1-10 (Chairman Lewis withdrawing motion to report bill favorably out of
committee to permit Representative Harrison to present an additional amendment
about challenge procedures).

63. Third, Democrats voted for S.B. 824 at various points as it worked its
way through the General Assembly. When the Fourth Circuit upheld Virginia’s
voter-ID law, it noted that, “[w]hile there was a substantial party split on the vote
enacting the law, two non-Republicans (one Democrat and one Independent) voted
for the measure as well.” JX840 at 9 (Lee, 843 F.3d at 603). Here, five Democrats
across the Senate and the House voted for S.B. 824 at different points, with four of
them voting for the bill in its final form. JX663; JX662; JX647; JX648; JX649;
JX646. This is particularly salient in this context, where Plaintiffs’ theory of the
case is that the General Assembly discriminated against African Americans as a
means to entrench Republicans. Plaintiffs have not offered a convincing explanation

for why any Democrat would vote for such a bill.
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64. And fourth, legislators’ statements reflect a thorough, inclusive,
deliberative process. See JX779 at 2:16-3:8 (Senator Krawiec: “From the time this
bill was introduced, we made 30 something changes. We listened to everybody.
There’s not anyone who can say that all sides didn’t participate. We took guidance,
suggestions, amendments from colleagues on the other side of the aisle, from
stakeholders, from our colleges, universities, community colleges. We listened to
everyone. We tried to incorporate the changes they recommended, that they asked
for, because we don’t want anyone to be disenfranchised. We don’t want anyone to
not be able to vote. So I think we’ve covered just about everything that we could
have covered, and I believe that it’s a good bill. I thank my colleagues, particularly
on the other side of the aisle, for their input[.]”).

65. Democratic General Assembly members who are generally opposed to
voter ID laws confirmed that S.B. 824’s process was inclusive. Both Senator
McKissick and Representative Harrison thanked the Republican majority for being
open and inclusive and for working with Democrats to improve the bill, statements
that they did not offer while H.B. 589 was being considered in the General
Assembly. Compare JX773 at 3:3—-8, JX777 at 116:20-117:2, and JX776 at 98:17-19,
with JX509 at 39:19-23. These members had a demonstrated history of offering
vocal criticism to voter-ID bills and giving no words of thanks to the Republican
majority that offered the bills, so the inclusion of these words of thanks from these

same members is striking here.
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66.  This inclusive process is inconsistent with Plaintiffs’ attribution of bad
faith to the legislators’ who enacted S.B. 824. Under Arlington Heights, this Court
must afford the General Assembly “the presumption of legislative good faith.” See
Abbott, 138 S. Ct. at 2329. Again, this is not a presumption that courts may give
only “lip service” to; instead, it 1s an essential part of the analysis, especially when
considering the actions of legislators themselves. Plaintiffs’ burden was to identify
departures strong enough to “give rise to an inference of bad faith” and overcome
the presumption of legislative good faith. As the inclusive process just outlined
demonstrates, Plaintiffs have failed to do so.

VI. S.B. 824 Echoes Historical Voting Protections, Not Historical
Restrictions

67. Before analyzing the remaining Arlington Heights factor—historical
background—it is necessary to explain the factor’s relevance. History alone cannot
impugn the General Assembly’s intent, for two main reasons.

68.  First, arguments that might impugn the intent behind any voter-ID
law are not relevant. The North Carolina constitution requires the General
Assembly to pass a voter photo-ID law. If S.B. 824 were suspect merely because
racial discrimination has occurred in North Carolina’s past, any voter-ID law would
be similarly marked with “original sin.”

69. Second, the concept of original sin has no place under the Arlington
Heights framework. Instead, Arlington Heights calls for evidence of a pattern of
official discrimination in which the challenged action itself plays a part. As the U.S.

Supreme Court explained, “historical background” is relevant “particularly if it
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reveals a series of official actions taken for invidious purposes.” 429 U.S. at 267.
And courts must afford legislators a presumption of good faith. See Raymond, 981
F.3d at 303 (explaining that if the invalidation of H.B. 589 was dispositive on the
question of the legislature’s intent in enacting S.B. 824, that would “improperly
flip[] the burden of proof at the first step of its analysis and fail[] to give effect to the
Supreme Court’s presumption of legislative good faith”); McCrory, 831 F.3d at 241.

70. That is especially so when intervening events sever the challenged act
from past discrimination, as the U.S. Supreme Court explained in Abbott v. Perez,
138 S. Ct. 2305 (2018). Two intervening events exist here. The first was the Fourth
Circuit’s decision in McCrory, which endeavored to “fashion a remedy that w[ould]
fully correct past wrongs,” specifically the intent that the Court had found in H.B.
589. JX838 at 28 (McCrory, 831 F.3d at 239 (internal quotation marks omitted)).
The court did not, however, purport to “freeze North Carolina election law in place
as it is today,” for the court recognized that the Fourteenth Amendment does not
“bin[d] the State’s hands in such a way.” JX838 at 29 (McCrory, 831 F.3d at 241).
The second event was, of course, the constitutional amendment requiring the
General Assembly to pass a voter-ID law.

71.  This case is therefore much like Abbott, and if anything, the
comparison favors S.B. 824. In Abbott, the Texas legislature adopted a redistricting
plan in 2011 that a court found discriminatory. In 2013, the Texas legislature
adopted the court’s redrawn map. “Under these circumstances,” the Supreme Court

said, “there can be no doubt about what matters: It is the intent of the 2013
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Legislature. And it was the plaintiffs’ burden to overcome the presumption of
legislative good faith and show that the 2013 Legislature acted with invidious
intent.” Abbott, 138 S. Ct. at 2325. If a court decision was sufficient to separate the
legislatures there, a court decision and a constitutional amendment are certainly
sufficient here.

72.  In short, what matters is the intent of the legislature that passed the
specific law at issue. Plaintiffs must therefore show that something about this
voter-ID law connects it to past discrimination.

73.  Neither of their historical witnesses conducted that analysis. Both
conclude that S.B. 824 repeats past discrimination. But to determine whether this
voter-ID law—as opposed to any other voter-ID law that the General Assembly
might have passed—repeats past discrimination, it is necessary to consider what
else the General Assembly could have done to protect the rights of minority voters.
If there 1s no other law that, in these witnesses’ view, would wash the taint of the
past, then nothing about this voter-ID law connects it to past discrimination.
Professor Leloudis explicitly did not consider the General Assembly’s other options.
4/13/21 Tr. at 79:2—4, 13—15. And Professor Anderson concludes that any law
requiring photo ID that the General Assembly could have passed would be
consistent with North Carolina’s pattern of voter suppression. 4/12/21 Tr. at
137:14-18. Indeed, in her view, the only thing the General Assembly could have
done to excise the discrimination found in H.B. 589 would be to not have a voter-ID

law. Id. at 137:10-13. Thus, their analyses are flawed as conceived.
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74. They are also flawed as executed. Given the many evident deficiencies
1n her analysis discussed above, Professor Anderson is unable to connect S.B. 824 to
any past official discrimination by the General Assembly, the relevant actor here.
She argues that S.B. 824 echoes the literacy test and poll tax based on the mere fact
that all were required by constitutional amendment. But Plaintiffs are not
challenging the voter-ID amendment, which, as explained, points toward S.B. 824’s
constitutionality, not against it. In any event, Professor Anderson provides no
evidence that anyone voted for that amendment with the intent to disenfranchise
African Americans, 4/13/21 Tr. at 25:22—-25, in contrast to the openly discriminatory
motivations for the literacy test and poll tax that both she and Professor Leloudis
1dentify. 4/12/21 Tr. at 163:21-22; 4/13/21 Tr. at 108:25-109:8.

75.  Professor Anderson further argues that the differences between S.B.
824 and H.B. 589 are “just so” tweaks intended to mask discrimination. Having not
read either law, however, she does not account for the effect of those differences,
and indeed was not even aware of some. She was not aware whether the reasonable
impediment exception was included in the final version of S.B. 824, and her report
neither discusses that exception nor reviews how many African American voters
would be able to vote because of it. 4/13/21 Tr. at 26:14—27:6. She was not aware
whether H.B. 589 required county boards of elections to issue free, no-
documentation IDs (which it did not), and her report does not discuss S.B. 824’s
requirement that county boards do so. Id. at 27:7-16. She was also not aware that

these IDs can be obtained at one-stop early voting, which she knew African
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American voters disproportionately use. 4/12/21 Tr. at 160:19-22. Ultimately, in her
view, even if a voter-ID law allowed every type of photo ID that exists to be used for
voting, she would still see that as a tweak. 4/13/21 Tr. at 26:1-5. And in her view,
no tweak would make the law palatable. Id. at 27:21-24. In other words, her
arguments would apply against any voter-ID law that the General Assembly might
pass.

76.  Professor Anderson holds these views because, she asserts, “the
underlying foundation for voter ID laws emerged out of the . . . lie of massive
rampant voter fraud . . . that identified that fraud as coming out of these major
urban areas.” Id. at 26:5-9. But she provides no relevant basis for that assertion,
either: no statement from the legislative debates over S.B. 824 that characterizes
voter fraud as occurring only among minority voters, no statement suggesting that
voter fraud occurs only in the cities, no statement suggesting that massive voter
fraud is coming out of the inner city. 4/13/21 Tr. at 29:8-21. Nor does she account
for race-neutral reasons why legislators support voter-ID laws even if voter-
impersonation fraud is not rampant, such as those identified in the Carter Baker
Report. LX1. Although she cites articles about the report, she did not review the
Commission’s recommendations and was not aware that a Commission co-chaired
by former President Jimmy Carter had recommended that states adopt voter-1D
laws even stricter than North Carolina’s. 4/13/21 Tr. at 32:16-33:7, 33:20-34:9,

35:1-9, 36:8-16.
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77.  Professor Leloudis’s historical account is more thorough—and, as
discussed above, shows increasing racial parity. Yet he too cannot connect S.B. 824
to any past act of official discrimination and thus to any relevant pattern of racially
motivated retrenchment. Whereas only “a very small number” of African American
voters might have satisfied the Grandfather Clause, thereby avoiding the literacy
test like white voters did, S.B. 824 applies to everyone. Id. at 100:5-15. Whereas the
literacy test gave election registrars wide latitude to exclude African American
voters, S.B. 824 does not give election officials any discretion to reject ballots from
those who appear with a Qualifying ID. Id. 108:14—20. Whereas the literacy test,
poll tax, and other such past measures were adopted in the context of explicit racial
appeals and concerted violence against African Americans, Professor Leloudis is
aware of no racial appeals about S.B. 824 or the voter-ID amendment or of any
violence against African American voters in North Carolina in this century. Id. at
109:19-24, 110:19-111:13; see also JX695 at 34—35. And whereas these
amendments delivered a “knockout punch” to voter turnout, Professor Leloudis
would not imagine “that S.B. 824 would have the same scale of effect.” Id. at
107:17-20; accord id. 111:19-21.

78. Indeed, no one has alleged that even strict voter-ID laws (which S.B.
824 1s not) eliminate African American turnout entirely, as occurred after the

adoption of the 1900 amendments.
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79.  Professor Leloudis attempts to downplay S.B. 824’s ameliorative
provisions by arguing that African American voters will not utilize them. But he
misunderstands the reasonable impediment process, which he described as opening
voters up to “roving at large challenges” without knowing whether reasonable
1mpediment declarations are subject to challenge under S.B. 824—which they are
not. 4/13/21 Tr. at 90:12-91:9, 158:24—-159:7; see JX674 at 12—-13 (S.B. 824 § 3.1(¢c)).
Professor Leloudis also misunderstood the free-ID provision. He testified that the
availability of these IDs during one-stop early voting came by later amendment and
therefore did not factor in his report, when in fact S.B. 824 has mandated the
availability of free IDs from the start. 4/13/21 Tr. at 164:22—165:8; JX674 at 1 (S.B.
824 § 1.1(a)).

80. In sum, Plaintiffs’ historical evidence, like the rest of their evidence,
does not satisfy their burden to prove discriminatory intent. In the face of their
historians’ unfounded conclusions about S.B. 824 is a steady progress that continues
to this day and throughout which North Carolina’s African American voters have
exercised significant voting strength—which, in passing S.B. 824, the General
Assembly took several steps to preserve. It does not diminish the discrimination of
the past to say that North Carolina is in a far better place today and that—by
ensuring that all voters can vote while honoring its constitutional commitments—
the General Assembly followed the lead of past reformers, not past discriminators.
If anything, it diminishes the discrimination suffered by past citizens to compare

S.B. 824 to poll taxes, literacy tests, and Jim Crow. By engaging in such
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comparisons and by the "reading between the lines" approach urged upon this
panel, Plaintiffs attempt to make the fiction that African Americans would be more
confused by or generally less able to comply with S.B. 824’s identification
requirements into fact.

VII. The Circumstantial Evidence Of Discriminatory Intent That The
Fourth Circuit Located In H.B. 589 Does Not Exist In S.B. 824

81. For all the above reasons, S.B. 824 shares none of the characteristics
that the Fourth Circuit relied upon when enjoining H.B. 589.

82.  First, the omnibus nature of H.B. 589 was critical to the Fourth
Circuit’s analysis. “[T]he sheer number of restrictive provisions,” the court said,
“distinguishes this case from others,” because “cumulatively, the panoply of
restrictions results in greater disenfranchisement than any of the law’s provisions
individually.” JX838 at 22 (McCrory, 831 F.3d. at 231). “[A] rational justification
can be imagined for many election laws, including some of the challenged provisions
here. But a court must be mindful of the number, character, and scope of the
modifications enacted together in a single challenged law.” JX838 at 24 (McCrory,
831 F.3d at 234). These statements do not apply to S.B. 824, which is not an
omnibus bill.

83.  Second, the Fourth Circuit observed that the initial draft of H.B. 589,
introduced before the U.S. Supreme Court invalidated the preclearance process in
Shelby County v. Holder, 133 S. Ct. 2612 (2013), included “a much less restrictive
photo ID requirement” than the final bill and none of the other omnibus provisions.

JX838 at 19 (McCrory, 831 F.3d. at 227). After Shelby County, the General
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Assembly replaced that draft with a much more expansive bill, which it proceeded
to pass in three days and “on strict party lines.” JX838 at 20 (McCrory, 831 F.3d at
228).

84. The sequence of S.B. 824 is entirely different. The bill was introduced
not after a judicial decision removing restrictions on states’ ability to make voting
changes, but after a constitutional amendment requiring the General Assembly to
pass a law implementing a specific change. The initial draft of the bill included a
free-ID provision and sweeping reasonable impediment process. It became only
more lenient during the legislative process, which the direct statements of multiple
Democratic legislators confirm was thorough and inclusive. See JX773 at 3 (Senator
McKissick); JX772 at 44 (Senator Smith); JX772 at 55 (Senator Van Duyn); JX772
at 17 (Senator Woodard); JX777 at 116-117 (Representative Harrison). And it was
not passed on strict party lines.

85.  Third, the Fourth Circuit determined that “findings that African
Americans disproportionately used each of the removed mechanisms” of H.B. 589—
preregistration, same-day registration, early voting, and out-of-precinct voting—“as
well as disproportionately lacked the photo ID required by [H.B. 589] . ..
establishes sufficient disproportionate impact.” JX838 at 22 (McCrory, 831 F.3d at
231). S.B. 824 cannot have the same impact; again, it is not omnibus legislation,
and it leaves in place the voting mechanisms that H.B. 589 had removed. What is
more, even if Plaintiffs had established that African Americans disproportionately

lack the forms of ID approved by S.B. 824 (and they have not), that fact alone could
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not establish disparate impact because S.B. 824’s reasonable impediment provision
allows all voters to vote. While H.B. 589 was later amended to include a reasonable
impediment process, the Fourth Circuit in McCrory did not consider that process in
its impact analysis because it was not part of the original bill. The more pertinent
precedent is therefore South Carolina, which found that the “sweeping reasonable
1mpediment provision [in that State’s voter ID law] eliminate[d] any
disproportionate effect or material burden that South Carolina’s voter ID law
otherwise might have caused.” JX841 at 8 (South Carolina, 898 F. Supp. 2d at 40).
Plaintiffs do not rebut this with record evidence.

86.  Finally, though North Carolina’s history has not changed since
McCrory, North Carolina’s constitution has. Especially in light of the intervening
voter-ID amendment—approved by a majority of North Carolinians—the intent of
any prior General Assembly cannot be simply transferred to the one that passed
S.B. 824. The intent of that General Assembly is what matters. And the evidence
shows that this General Assembly’s intent is not what the Fourth Circuit had found
in the passage of H.B. 589.

87.  The clearest sign that the Fourth Circuit’s opinion in McCrory does not
apply to S.B. 824 comes from the Fourth Circuit itself. Bound by McCrory, the
Fourth Circuit nevertheless held that S.B. 824’s federal challengers were unlikely to
succeed in showing that S.B. 824 was passed with discriminatory intent. In doing
so, the court recognized the many differences between S.B. 824 and H.B. 589,

including that “[n]othing here suggests that the General Assembly used racial
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voting data to disproportionately target minority voters with surgical precision.”
Raymond, 981 F.3d at 308—09 (internal quotation marks omitted).> More simply,
the court recognized that S.B. 824 is not H.B. 589.

VIII. The Evidence Shows That The General Assembly Would Have Passed
S.B. 824 Even Apart From Any Allegedly Discriminatory Motive

88.  If Plaintiffs had proved discriminatory intent, which they have not, the
question would then become whether “the same decision would have resulted even
had the impermissible purpose not been considered.” Arlington Heights, 429 U.S. at
270, n.21. The evidence shows it would have.

89.  First, it is a given that the General Assembly needed to enact some
form of voter-ID law. The constitution commands it, and several legislators—
including those who voted for and those who voted against S.B. 824——cited that
command during S.B. 824’s legislative process. See JX771 at 3 (Representative
Lewis); JX772 at 2 (Senator Krawiec); JX772 at 16 (Senator Woodard); JX772 at 38
(Senator Tillman); JX773 at 3 (Senator McKissick); JX777 at 50 (Speaker Moore).
These statements are fully consistent with legislators’ testimony in this case. See
4/20/21 Tr. at 203:4—-12 (Senator Ford); 4/20/21 Tr. at 50:1-5 (Representative
Harrison). The goal of preserving election integrity is an independent reason voiced
by legislators during the process and likewise confirmed by the evidence. Voter

confidence is key to voter participation, and existing studies provide some scientific

5 The McCrory court criticized the General Assembly for requesting racial voting data before
enacting H.B. 589. JX838 at 10 (McCrory, 831 F.3d at 214). But at the time that it did so, the
General Assembly was required under the Voting Rights Act’s preclearance provisions to consider
the potential racial impact of voting changes, see, e.g., Georgia v. United States, 411 U.S. 526, 538
(1973), a requirement no longer in place when S.B. 824 was introduced.

202



support for the notion that voter-ID laws enhance voter confidence. And though the
extent of voter-impersonation fraud in North Carolina is not known, because not all
Iinstances are likely discovered, it is rational to expect a legislature to take
precautionary steps against an unquantified but potentially serious threat. JX25
54; 4/22/21 Tr. at 52:19-24.

90. Second, we know that the General Assembly would have convened to
enact a voter-ID law during a post-election, lame-duck session. Republican
legislators had every reason to suspect that, once they lost their supermajority in
the 2019 session, their desires to implement the constitutional amendment and to
preserve election integrity would be blocked by Governor Cooper’s newly effective
veto pen and would become subject to bipartisan uncertainties. The suggestion that
waiting to pass a voter-ID law in the next session with the Governor’s consent
would have been anything but a hopeless enterprise is contradicted by the
Governor’s veto message about S.B. 824 itself. JX687 (“Requiring photo IDs for in-
person voting is a solution in search of a problem. . . . Finally, the fundamental flaw
in the bill is its sinister and cynical origins: It was designed to suppress the rights of
minority, poor and elderly voters. The cost of disenfranchising those voters or any
citizens is too high, and the risk of taking away the fundamental right to vote is too
great, for this law to take effect.”). He reiterated these sentiments in an amicus
brief asking the Fourth Circuit to uphold an injunction against S.B. 824. See Brief of
Gov. Roy Cooper as Amicus Curiae Supporting Plaintiffs-Appellees and Affirmance

at 1, Raymond, 981 F.3d 295 (4th Cir. 2020) (No. 20-1092) (“[T]he photo ID
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requirement in S.B. 824 is a solution in search of a problem, erects barriers that will
confuse citizens and discourage them from voting, and was enacted with
discriminatory intent.”). That a majority of the General Assembly’s intent in
convening as a lame duck was to enact a voter-ID law before the Governor could
veto it 1s again fully consistent with legislators’ testimony in this case. See 4/20/21
Tr. at 93:1-11 (Representative Harrison); 4/21/21 Tr. at 57:4-9 (Senator Robinson).

91. And finally, we know that the General Assembly would have enacted
the same voter-ID law in that session. S.B. 824 was based on South Carolina’s
voter-ID law, which had already been upheld in court. Plaintiffs have not identified
a single change to the bill that would have meaningfully improved voters’ access to
the polls. They have identified no array of qualifying IDs that would result in a
narrower gap of ID-possession rates than they alleged. They have not attempted to
quantify the effect of S.B. 824’s free-ID provision or reasonable impediment process.
Nor have they identified any additional ameliorative provision that would have
measurably improved voter access beyond these existing ones.

92. Thus, even assuming a counterfactual, discriminatory motivation
behind S.B. 824, there is still “no justification for judicial interference with the
challenged decision.” Arlington Heights, 429 U.S. at 270 n.21. Nothing in the record
indicates that a legislature, scrubbed of that assumed motive, would have done
anything differently in the unique situation that the General Assembly found itself
in. And even if the General Assembly were required to begin the process of enacting

another voter-ID law tomorrow, not even Plaintiffs—after several years of litigation
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and a three-week trial—have explained what other voter-ID law the General

Assembly should pass, because S.B. 824 is one of the most generous in the country.

CONCLUSION

Senate Bill 824 was a bipartisan bill that was supported along the way by
multiple African American legislators and enacted after the people of our State
approved a constitutional amendment calling for voter-photo-ID requirements. The
totality of the competent evidence presented in this litigation over this act of the
General Assembly in 2018 fails to support a finding that the General Assembly
acted with racially discriminatory intent. Moreover, even if some evidence allowed
for a showing of such an intent, the totality of the competent evidence shows that
S.B. 824 would have still been enacted absent that allegedly discriminatory intent.

In conclusion, the North Carolina General Assembly’s enactment of S.B. 824
comports with the North Carolina Constitution, and S.B. 824 should not be declared
unconstitutional or otherwise enjoined in its operation based upon the record before

this Court.

For the foregoing reasons, I respectfully dissent.

s Irfferrns

Nathaniel J. Pqt{vey Superlol Court Judge
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